


Just Cause For Bargaining Unit Employees





Currently, managers are attending a mandatory corporate briefing on “employment at will.”  What this means to an employee is that the corporation is free to terminate the employment of an employee-at-will regardless of the corporate motive and with or without good cause.  The only limitations are violations of law, such as terminations based on age, race, national origin, gender, or religion.  Basically, corporate management is reminding managers that half of the Aerospace employees are not subject to a covenant of good faith and fair dealing.  





The good news is that “employment at will” is not applicable to bargaining unit employees.  In other words, employment of the non-supervisory levels 1 - 3 MTS (i.e., bargaining unit employees) is subject to a Collective Bargaining Agreement (CBA) between APSA and the corporation.  The CBA states in paragraph 201 that “The management of the Corporation and the direction of the work force are vested exclusively in the Corporation.  These rights of management shall include … the right to … effect reductions in force, discharge, suspend or otherwise discipline employees for just cause, …”  The basic elements of just cause, as referred to in the CBA, have been reduced to the following seven tests.





Notice


Did the corporation provide to the employee forewarning or foreknowledge of the possible or probable consequences of the employee’s disciplinary conduct?  





A rule that states that a particular type of misconduct may result in discharge or may make a violator subject to discharge, or that discharge is possible, generally is not interpreted as requiring or permitting discharge under any and all circumstances.





Inherent in the concept of just cause is the concept of progressive discipline.  Inherent in the concept of progressive discipline is the idea that employees enjoy the right of notice of problems on the job.  This is the basis for the corporation’s 3-step corrective action process.  This is the basis for displaced status, which allows an employee to seek a new position when there has been a problem in the old position.





Reasonable rule or order


Was the corporation’s rule or managerial order reasonably related to (a) the orderly, efficient, and safe operation of the corporation’s business, and (b) the performance that the corporation might properly expect of the employee?





In the case of off-duty behavior, the corporation has a right to discipline an employee if, and only if, the off-duty behavior has some direct effect on the employee’s work or on the corporation’s business.





Investigation


Did the corporation, before administering the discipline to an employee, make an effort to discover whether the employee did in fact violate or disobey a rule or order of management?  A faulty and inadequate investigation often produces faulty and inaccurate proof.  An employee has:


-	the right to be informed of the charges,


-	the right to confront accusers,


-	the right to answer charges, and


-	the right to APSA representation.





This last right is known as the Weingarten rule.  Where an employee has a reasonable belief that an interview could result in discipline, the employee can request APSA’s participation.  In this situation, the corporation may accede to the employee’s request or may continue its investigation and act on the basis of whatever information it has without any additional facts as might have been gleaned through the interview.





Fair investigation


Was the corporation’s investigation conducted fairly and objectively?  A problem is that management may be too caught up in defending a position - even in saving face in some cases - to be a fair and objective judge.  A common problem is that senior managers are loath to reverse a lower manager’s poor judgment.  APSA notes that senior management has a double standard: it is management’s prerogative to make mistakes, and it is poor judgment when a non-supervisory employee makes a mistake.  The consequence of this is to turn the grievance process into a pretense.





Proof


At the investigation, did the corporation obtain substantial evidence or proof that the employee was guilty as charged?  If no infraction has been proved, then no penalty is just.





Equal treatment


Has the corporation applied its rules, order and penalties even-handedly and without discrimination to all employees?  In other words, is the employee subject to disparate (unequal) treatment?  The corporation cannot legitimately select an individual or a group of employees for discipline to set an example for the rest of the workforce; it cannot legitimately create scapegoats in order to impress the government customers.





Penalty


Was the degree of discipline administered by the corporation in a particular case reasonably related to (a) the seriousness of the employee’s proven offense, and (b) the record of the employee in his/her service with the corporation?  Discipline options include corrective action, displaced status potentially resulting in termination of employment, and discharge for cause.  Discharge irrevocably terminates an individual’s employment, cuts off his/her income, deprives him/her of benefits enjoyed in the course of employment, and often jeopardizes his/her chances of finding another job.  





An example of management neither acting in good faith nor dealing fairly with an MTS is the recent discharge of an employee because of a potential conflict-of-interest.  Instead of placing the employee in displaced status, the General Manager discharged the employee because he allegedly no longer trusted the employee.  Apparently, General Managers are free to accuse an employee of potential misconduct and to discharge the employee.  APSA believes that the discharged employee would prevail in a court of law.





In summary, the CBA between APSA and the corporation is an extremely important document because it governs the terms and conditions of employment at Aerospace.  The CBA provides for a working environment conducive to the employees’ well-being thus allowing the employees to focus on enhancing their own career development within the corporation.  Consequently, it is regrettable that corporate management chooses not to provide managers any training on the concept and application of just cause.
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